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DETAILED ACTION 
Continued Examination Under 37 CFR 1.114 

1 . A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 
10/06/2008 has been entered. 

Notice of Amendment 

2. In response to the amendment filed on 1 0/06/2008, amended claim(s) 42 and 
cancelled claim(s) 58 is/are acknowledged. The current rejections of the claim(s) 42, 
43, 45-52 and 54-57 is/are withdrawn. The following new and reiterated grounds of 
rejection are set forth: 

Claim Rejections - 35 USC § 103 

3. The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

4. Claims 42, 43, 45-52, and 54-55 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Kaufman et al. (US 5,517,021, hereinafter Kaufman) in view of John 
et al. (US 2001/0049480 A1, hereinafter John). 
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5. For claim 42, Kaufman discloses a system for performing a medical examination, 
comprising: 

• means for presenting a series of sensory stimuli (display element 88) for perception 
by a patient (as best seen in Figure 2 and 3); 

• means for detecting electrical signals representative of the patient's evoked 
potentials (electrode elements 20-30, 60-64, and 102) in response to said sensory 
stimuli (column 2 lines 55-68, column 6 lines 45-50), comprising a plurality of 
electrodes configured to be connected to a scalp of the patient (electrode elements 
20-30, 60-64, and 102), wherein at least one electrode is capable of being placed 
over a visual cortex of the patient (as best seen in Figures 2, 3, and 5); 

• means for amplifying said signals (amplifier element 68), connected to said means 
for detecting (column 6 lines 27-32) (as best seen in Figure 3); 

• means for converting said signals into digitized data, (A/D converter element 78) 
connected to said means for amplifying (column 6 lines 25-39) (as best seen in 
Figure 3); 

• means for recording said data (data bus element 80), connected to said means for 
converting (column 6 lines 38-44, column 6 lines 58-61) (as best seen in Figure 3); 

• means for measuring said data (memory element 82 and/or 84), connected to said 
means for recording (column 6 lines 38-44, column 6 lines 58-61) (as best seen in 
Figure 3); and 

• a computer processor (computer element 94) programmed to analyze said data 
(column 6 lines 50-61) and programmed to compare said data to predetermined 
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values to determine if said data is outside of predetermined ranges and thus 
indicates unreliable data results (column 3 lines 4-7, column 9 lines 28-56, column 
12 lines 43-61), connected to said means for measuring and to said means for 
recording (as best seen in Figure 3), 

• wherein said means for recording records each occurrence of data being outside of 
predetermined ranges (column 6 lines 38-44, column 6 lines 58-61) (as best seen in 
Figure 3), 

• wherein said computer processor is programmed to stop a collection of data after an 
occurrence of a predetermined number of faults (column 3 lines 4-7, column 12 lines 
43-61), and 

• wherein said computer processor is further programmed to determine if said data 
passes a scattering check (column 8 line 58 - column 9 line 65) and is capable of 
doing so upon stopping a collection of data after receiving said indication that the 
data collected is unreliable (column 3 lines 4-7, column 12 lines 43-61). 

6. For claim 43, Kaufman discloses a system for performing a medical examination, 
wherein said means for presenting said series of sensory stimuli comprises a computer 
controlled visual stimulus generating device (as best seen in Figures 3, (a, and 9B 
(column 6 lines 51-57). 

7. For claim 45, Kaufman discloses a system for performing a medical examination, 
wherein said means for converting said signals into digital data comprises an analog to 
digital converter (AID converter element 78). 
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8. For claim 46, Kaufman discloses a system for performing a medical examination, 
wherein said computer processor is capable of executing a computer program 
comprising algorithms (column 6 lines 50-57, column 13 lines 6-9) and is capable of 
determining (a) whether said electrical signals reach a maximum value of the output of 
said means for amplifying said electrical signals (column 7 lines 58-60), (b) if the Fourier 
component of said electrical signals at 60 Hz exceeds a threshold value (column 4 lines 
33-59), and (c) if said data abruptly jumps beyond predetermined ranges (column 3 
lines 4-7, column 9 lines 28-56, column 12 lines 43-61). 

9. For claim 47, Kaufman discloses a system for performing a medical examination, 
wherein said computer processor further executes a computer program comprising 
algorithms (column 6 lines 50-57, column 13 lines 6-9), the computer processor 
programmed to determine whether said electrical signals reach a maximum value 
output of said means for amplifying said electrical signals according to said algorithms 
(column 3 lines 4-7, column 7 lines 58-60, column 9 lines 28-56, column 12 lines 43-61). 

10. For claim 48, Kaufman discloses a system for performing a medical examination, 
wherein said means for recording is capable of recording the occurrence of one of said 
electrical signals reaching said maximum output value (column 6 lines 38-44, column 6 
lines 58-61) (as best seen in Figure 3). 

1 1 . For claim 49, Kaufman discloses a system for performing a medical examination, 
wherein said computer processor further executes a computer program comprising 
algorithms (column 6 lines 50-57, column 13 lines 6-9), the computer processor 
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programmed to determine if the Fourier component of said electrical signals at 60 Hz 
exceeds a threshold value according to said algorithms (column 4 lines 33-59). 

12. For claim 50, Kaufman discloses a system for performing a medical examination, 
wherein said means for recording is capable of recording the occurrence of the Fourier 
component of one of said electrical signals at 60 Hz exceeding said threshold value 
(column 4 lines 33-59, column 6 lines 38-44, column 6 lines 58-61) (as best seen in 
Figure 3). 

1 3. For claim 51 , Kaufman discloses a system for performing a medical examination, 
wherein said computer processor further executes a computer program comprising 
algorithms (column 6 lines 50-57, column 13 lines 6-9), the computer processor 
programmed to determine if said data abruptly jumps beyond predetermined ranges 
according to said algorithms (column 6 lines 38-44, column 6 lines 58-61) (as best seen 
in Figure 3). 

14. For claim 52, Kaufman discloses a system for performing a medical examination, 
wherein said means for recording is capable of recording the occurrence of said data 
abruptly jumping beyond said predetermined ranges (column 6 lines 38-44, column 6 
lines 58-61 , column 9 lines 56-58) (as best seen in Figure 3). 

15. For claim 54, Kaufman discloses a system for performing a medical examination, 
wherein said means for recording is capable of recording the occurrence of said 
electrical signals drifting (column 5 line 60 - column 6 line 6, column 6 lines 38-44, 
column 6 lines 58-61) (as best seen in Figure 3). 
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16. For claim 55, Kaufman discloses a system for performing a medical examination, 
wherein said wherein said computer processor further executes a computer program 
comprising algorithms (column 6 lines 50-57, column 13 lines 6-9), the computer 
processor programmed to determine whether said electrical signals drift (column 5 line 
60 - column 6 line 6) by using an average algorithm (column 6 lines 50-57, column 8 
lines 39-48, column 13 lines 6-9) to smooth out said electrical signals over a period of 
time resulting in a curve of average signals versus time, integrating each segment of 
said curve and determining if the maximum value after segment integration exceeds a 
threshold value according to said algorithms (column 6 lines 38-44, column 6 lines 58- 
61). 

17. Thus for claims 42, 43, 45-52, and 54-55, Kaufman discloses the claimed 
invention except for expressly disclosing the means for detecting electrical signals 
representative of the patient's evoked brain potentials and the computer processor is 
programmed to stop a collection of data after a recoding of a predetermined number of 
recorded data faults and the computer processor is programmed to stop the collection 
of data after recording a predetermined number of reliable data. John teaches a system 
(10) for performing a medical examination, comprising inter alia: a means for presenting 
a series of sensory stimuli for perception by a patient (26); a means for detecting 
electrical signals representative of the patient's evoked brain potentials (28) (paragraph 
127); a means for amplifying said signals (30); a means for converting said signals (18); 
a means for recording said data (34); a means for measuring said data (48); and a 
computer processor (12) programmed with software (50) configured to stop a collection 
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of data after a recoding of a predetermined number of recorded data faults (paragraphs 
125, 136, 144-148, 153, 154, 158, 170, 177, 187, 194, 204, 207, 254-271, 288, 297- 
298, 300, 309, and 315) and the computer processor programmed with the software 
(50) configured to stop the collection of data after recording a predetermined number of 
reliable data (paragraphs 125, 136, 144-148, 153, 154, 158, 170, 177, 187, 194, 204, 
207, 254-271, 288, 297-298, 300, 309, and 315). All the claimed elements were known 
in the prior art and one skilled in the art could have combined the elements as claimed 
by known methods with no change in their respective functions, and the combination 
would have yielded predictable results to one of ordinary skill in the art at the time of the 
invention. All of the component parts are known in Kaufman and John. The only 
difference is the combination of the component parts into a single device. Thus, it 
would have been obvious to one having ordinary skill in the art at the time of the 
invention to combine the components as taught by Kaufman with the components as 
taught by John to achieve the predictable results of providing a programmed computer 
processor with increased data analysis capabilities to increase the diagnostic efficacy of 
a medical examination system. 

18. Claim 56 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Kaufman in view of John and in further view of Miller et al. (US 6,629,935 B1 , 
hereinafter Miller). Kaufman in view of John teaches a medical examination system as 
set forth above but does not expressly disclose a hood placed between the patient and 
said means for presenting. Miller teaches a medical examination system including a 



Application/Control Number: 09/924,265 Page 9 

Art Unit: 3736 

hood (3) placed between the patient and said means for presenting (as best seen in 
Figure 1). All the claimed elements were known in the prior art and one skilled in the art 
could have combined the elements as claimed by known methods with no change in 
their respective functions, and the combination would have yielded predictable results to 
one of ordinary skill in the art at the time of the invention. All of the component parts are 
known in Kaufman in view of John and Miller. The only difference is the combination of 
the component parts into a single device. Thus, it would have been obvious to one 
having ordinary skill in the art at the time of the invention to combine the components as 
taught by Kaufman in view of John with the components as taught by Miller to achieve 
the predictable results of providing a structure to isolate a part of the sensory system 
under examination to increase the diagnostic efficacy of a medical examination system. 

19. Claim 57 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Kaufman in view of John and in further view of Miller. Kaufman in view of John teaches 
a medical examination system as set forth above but does not expressly disclose the 
sensory stimuli comprising a series of six patters of alternating and contrasting 
horizontally-oriented light and dark bans, wherein each patter differs from other patters 
by the thickness of each band. Miller teaches a medical examination system including a 
means for presenting a series of sensory stimuli for perception by a patient, wherein the 
sensory stimuli comprise a series of six patters of alternating and contrasting 
horizontally-oriented light and dark bans, wherein each pattern is capable of differing 
from other patterns by the thickness of each band (as best seen in Figure 1 , 8A, and 
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9A). All the claimed elements were known in the prior art and one skilled in the art 
could have combined the elements as claimed by known methods with no change in 
their respective functions, and the combination would have yielded predictable results to 
one of ordinary skill in the art at the time of the invention. All of the component parts are 
known in Kaufman in view of John and Miller. The only difference is the combination of 
the component parts into a single device. Thus, it would have been obvious to one 
having ordinary skill in the art at the time of the invention to combine the components as 
taught by Kaufman in view of John with the components as taught by Miller to achieve 
the predictable results of providing a variety of sensory stimuli or patient perception to 
increase the diagnostic efficacy of a medical examination system. 



Response to Arguments 

20. Applicant's arguments with respect to claims 42, 43, 45-52, and 54-57 have been 
considered but are moot in view of the new ground(s) of rejection, wherein the new 
grounds of rejection relies upon additional limitations of previously applied and a 
different interpretation thereof. 

21 . However in the interest of advancing prosecution, Applicant's arguments filed 
10/06/2008 have been fully considered but they are not persuasive. Applicant argues 
the rejection of at least claim 42 as being unpatentable under 35 USC 103(a) over 
Kauffman in view of Miller. 

22. Applicant argues, neither Kauffman nor Miller, either alone or in combination, 
disclose, teach, and/or fairly suggest the claim limitation of claim 42 wherein the 
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"computer processor is further programmed, upon stopping a collection of data after 
receiving said indication that the data collected is reliable, to determine if said data 
passes a scattering check", specifically arguing Kauffman does "not refer to a scatter 
check feature as disclosed in the present application at page 13, line 10 through page 
14, line 24. Rather, these passages of Kauffman refer only to estimating the mode of 
collected samples, i.e., probability distribution. None of the cited prior art references 
indicates that bad data will be eliminated as a result of its determination of probability 
distribution nor do any of the cited prior art references indicate that reliable data will be 
determined as an alternative result." 

23. The Examiner disagrees, maintains the rejection as set forth and cited above, 
and in response notes the following: 

24. In response to applicant's argument that the references fail to show certain 
features of applicant's invention, it is noted that the features upon which applicant relies 
(i.e., "the features described in the present application at page 13, line 10 through page 
14, line 24" and/or "that bad data will be eliminated as a result of its determination of 
probability distribution" and/or "that reliable data will be determined as an alternative 
result") are not recited in the rejected claim(s). Although the claims are interpreted in 
light of the specification, limitations from the specification are not read into the claims. 
See In re Van Geuns, 988 F.2d 1181, 26 USPQ2d 1057 (Fed. Cir. 1993). 

25. Moreover the Examiner notes, absent any special definition in the specification, 
upon which Applicant does not appear to be relying, the claim limitation "scattering 
check" is being given its broadest reasonable interpretation consistent with its plain 
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meaning. As cited above, Kauffman is explicitly concerned with ignoring transient 
deviations from data patterns (column 9 lines 40-42) or in other words determining if the 
data "passes a scattering check" and stopping or disengaging the collection of data. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to JEFFREY G. HOEKSTRA whose telephone number is 
(571)272-7232. The examiner can normally be reached on Monday through Friday 8am 
to 5pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Max Hindenburg can be reached on (571)272-4726. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 

/J.HJ 

Jeff Hoekstra 
Examiner, Art Unit 3736 

/Max Hindenburg/ 
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Supervisory Patent Examiner, Art Unit 3736 



